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A new paragraph (a)(5) concerning the pro-
vision of different or separate services or
benefits has been added. This provision pro-
hibits such treatment unless necessary to
provide qualified handicapped persons with
benefits and services that are as effective as
those provided to others.

Section 104.52(b) has been amended to
cover written material concerning waivers of
rights or consent to treatment as well as
general notices concerning health benefits or
services. The section requires the recipient
to ensure that qualified handicapped persons
are not denied effective notice because of
their handicap. For example, recipients
could use several different types of notice in
order to reach persons with impaired vision
or hearing, such as brailled messages, radio
spots, and tacticle devices on cards or enve-
lopes to inform blind persons of the need to
call the recipient for further information.

Section 104.52(c) is a new section requiring
recipient hospitals to establish a procedure
for effective communication with persons
with impaired hearing for the purpose of pro-
viding emergency health care. Although it
would be appropriate for a hospital to fulfill
its responsibilities under this section by hav-
ing a full-time interpreter for the deaf on
staff, there may be other means of accom-
plishing the desired result of assuring that
some means of communication is imme-
diately available for deaf persons needing
emergency treatment.

Section 104.52(c), also a new provision, re-
quires recipients with fifteen or more em-
ployees to provide appropriate auxiliary aids
for persons with impaired sensory, manual,
or speaking skills. Further, the Assistant
Secretary may require a small provider to
furnish auxiliary aids where the provision of
aids would not adversely affect the ability of
the recipient to provide its health benefits or
service.

37. Treatment of Drug Addicts and Alcoholics.
Section 104.53 is a new section that prohibits
discrimination in the treatment and admis-
sion of drug and alcohol addicts to hospitals
and outpatient facilities. Section 104.53 pro-
hibits discrimination against drug abusers
by operators of outpatient facilities, despite
the fact that section 407 pertains only to hos-
pitals, because of the broader application of
section 504. This provision does not mean
that all hospitals and outpatient facilities
must treat drug addiction and alcoholism. It
simply means, for example, that a cancer
clinic may not refuse to treat cancer pa-
tients simply because they are also alco-
holics.

38. Education of institutionalized persons.
The regulation retains § 104.54 of the pro-
posed regulation that requires that an appro-
priate education be provided to qualified
handicapped persons who are confined to res-
idential institutions or day care centers.

SUBPART G—PROCEDURES

In § 104.61, the Secretary has adopted the
title VI complaint and enforcement proce-
dures for use in implementing section 504
until such time as they are superseded by
the issuance of a consolidated procedureal
regulation applicable to all of the civil
rights statutes and executive orders adminis-
tered by the Department.

[45 FR 30936, May 9, 1980, as amended at 55
FR 52141, Dec. 19, 1990]

APPENDIX B TO PART 104—GUIDELINES
FOR ELIMINATING DISCRIMINATION
AND DENIAL OF SERVICES ON THE
BASIS OF RACE, COLOR, NATIONAL
ORIGIN, SEX, AND HANDICAP IN VO-
CATIONAL EDUCATION PROGRAMS

EDITORIAL NOTE: For the text of these
guidelines, see 34 CFR part 100, appendix B.

PART 105—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE DEPARTMENT OF
EDUCATION

Sec.
105.1 Purpose.
105.2 Application.
105.3 Definitions.
105.4–105.9 [Reserved]
105.10 Self-evaluation.
105.11 Notice.
105.12–105.19 [Reserved]
105.20 General prohibitions against dis-

crimination.
105.21–105.29 [Reserved]
105.30 Employment.
105.31 Program accessibility: Discrimina-

tion prohibited.
105.32 Program accessibility: Existing fa-

cilities.
105.33 Program accessibility: New construc-

tion and alterations.
105.34–105.39 [Reserved]
105.40 Communications.
105.41 Compliance procedures.
105.42 Effective date.

AUTHORITY: 29 U.S.C. 794, unless otherwise
noted.

SOURCE: 55 FR 37168, Sept. 7, 1990, unless
otherwise noted.

§ 105.1 Purpose.
The purpose of this part is to effec-

tuate section 119 of the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
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34 CFR Ch. I (7–1–00 Edition)§ 105.2

1978, which amended section 504 of the
Rehabilitation Act of 1973 to prohibit
discrimination on the basis of handicap
in programs or activities conducted by
Executive agencies or the United
States Postal Service.

§ 105.2 Application.
This part applies to all programs or

activities conducted by the Depart-
ment, except for programs or activities
conducted outside the United States
that do not involve individuals with
handicaps in the United States.

§ 105.3 Definitions.
For purposes of this part, the fol-

lowing definitions apply:
Auxiliary aids means services or de-

vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the Department. For example, auxil-
iary aids useful for persons with im-
paired vision include readers, materials
in braille, audio recordings, and other
similar services and devices. Auxiliary
aids useful for persons with impaired
hearing include telephone handset am-
plifiers, telephones compatible with
hearing aids, telecommunication de-
vices for deaf persons (TDDs), inter-
preters, notetakers, written materials,
and other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the Department’s alleged discrimina-
tory action in sufficient detail to in-
form the Department of the nature and
date of the alleged violation of section
504. It must be signed by the complain-
ant or by someone authorized to do so
on his or her behalf. Complaints filed
on behalf of classes or third parties
must describe or identify (by name, if
possible) the alleged victims of dis-
crimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Historic preservation programs means
programs conducted by the Depart-
ment that have preservation of historic
properties as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Individual with handicaps means any
person who has a physical or mental
impairment that substantially limits
one or more major life activities, has a
record of such an impairment, or is re-
garded as having such an impairment.
As used in this definition, the phrase—

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities.

The term physical or mental impairment
includes, but is not limited to, such
diseases and conditions as orthopedic,
visual, speech, and hearing impair-
ments, cerebral palsy, epilepsy, mus-
cular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, drug ad-
diction, and alcoholism;

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working;

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties; and

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the Department as constituting such a
limitation;

(ii) Has a physical or mental impair-
ment that substantially limits major
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